#R-EHRA B R E B

MoRr1 HAMADA & MATSUMOTO

MHM Asian Legal Insights

Special Edition: Vol. 2 (March 2018)

BANI vs BANI
BANI  BANI

=

Introduction
2. The Renewed BANI and the on-going 2. BANI
dispute

Current status of BANI

w

BANI
4. Going forward 4.

Conclusion

1. Introduction 1.

* BANI, BANI Badan Arbitrase Nasional

Indonesia

an acronym short for “Badan .

Arbitrase Nasional Indonesia” or the

Indonesia National Board of Arbitration, is 1977

the first arbitral institution to be

established in Indonesia in 1977. BANI
was an initiation of the Indonesian

Chamber of Commerce & Industry.

BANI

e At the present, it is also the most .

commonly used institution in Indonesia for

resolving commercial disputes. 728 cases
were submitted to BANI between 2007 —
2016,
submitted between 1977 — 2006. It has 75

Indonesian Arbitrators and 68 Foreign

as compared to 298 cases

Arbitrators in its panel, with offices in
Indonesian major cities including Jakarta,
Pontianak,

Surabaya, Bandung,

Denpasar, Medan, Palembang and
Jambi. It has developed its own rules and
procedures for arbitration and also has
set out its scale fees for administering
arbitration under its Rules. The BANI
Rules were first introduced as per the

establishment of BANI in 1977 and
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recently updated in January 2018.

2. The Renewed BANI and the on-going 2. BANI

dispute

* Since June 2016, however, the future of . 2016 6 BANI
BANI seems to be cast in doubt with the BANI
establishment of another arbitration Pembaharuan BANI

institution by its own arbitrators, known as
BANI Pembaharuan (the “Renewed
BANI”). The establishment was approved 2016 6 20
by the Ministry of Law and Human Rights MOLHR
of the Republic of Indonesia (“MOLHR”)
on 20 June 2016.
* Upon the establishment of Renewed . BANI
BANI, various suits ensued between the BANI
parties. At the present, there are 2 2
conflicting decisions concerning the legal
status of the BANIs, which are now
pending appeal:
» In July 2017, the Jakarta Administrative » 2017 7
Court nullified the Decree issued by MOLHR BANI
MOLHR on the establishment of the
Renewed BANI; and
» In August 2017, the South Jakarta District » 2017 8
Court ruled that the BANI
management/administration of the original BANI
BANI is unlawful and without legal
standing, and the original BANI should BANI
stop to operate. The court also held that
the Renewed BANI's status as an

independent legal entity is valid.

3. Current status of BANI 3. BANI

* Both BANIs have filed their respective . BANI
appeal against the decision of the Jakarta
Administrative Court and the South 2017 11 21
Jakarta District Court. On 21 November BANI

2017, the State Administrative High Court
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of Jakarta issued a decision in favour of

the Renewed BANI. This means that BANI

currently, both the (civil) District Court and BANI
Administrative Court have recognized and

upheld the establishment of the Renewed

BANI. The original BANI is now faced with

the unfavourable decision of the District

Court stating that the original BANI's BANI
management/administration is unlawful.

We understand that the original BANI has

filed an appeal/cassation to the Supreme

Court against the decision of the State

Administrative High Court and the appeal

is still pending. Both decisions of the

District Court and the State Administrative

High Court (which ruled in favour of the

Renewed BANI) cannot be implemented

until there is a final binding decision on

the appeal/cassation to the Supreme

Court, if any.
e Upon our confirmation with the original . BANI
BANI's representative, the current BANI

management/administration of the original

BANI will continue to operate until there is BANI BANI
clarity on the ongoing case. Both the

original BANI and the Renewed BANI BANI
continue to run its respective activities, 5 12

and are still administering proceedings
and rendering arbitration awards. To date,
the Renewed BANI had decided on 5

awards and 12 are still in proceeding.

4. Going forward 4.
* Whilst the legal status of both BANIs is . BANI
now left hanging in the appellate courts, BANI

the litigants are also left in unknown
waters in relation to the enforceability of

their existing arbitration agreements
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which have chosen “BANI" as the

administrative body.
(i) For arbitration agreements that are 0] BANI
entered into prior to the establishment
of the Renewed BANI, the
effectiveness of such arbitration BANI
agreement is now questionable as it is
unclear whether BANI still has the
power to administer arbitration
proceedings in light of the decisions of
the South Jakarta District Court and
the State Administrative High Court of
Jakarta.
(ii) For arbitration agreements that are (i)  BANI
entered into after the establishment of BANI
the Renewed BANI, parties may be at
loggerhead as to which BANI should,
or has the power to, administer the
arbitration proceedings.
(iii) Similarly, for parties who intend to (i) BANI
have their disputes administered by
BANI, there is no legal certainty as to BANI BANI
whether the arbitration agreement
should refer to the original BANI, or
the Renewed BANI, in order to be

valid.
* In light of the pending proceedings in the .
appellate courts, careful consideration BANI BANI

should be made in drafting the arbitration
clause to ensure that it will not be
adversely affected by the decision of the
appellate courts, regardless which BANI

is eventually regarded as the real BANI.

5. Conclusion 5.
e There is no clear answer to the dilemmas .
above, until and unless the fate of the 2 2 BANI

BANIs is pronounced by the Indonesian
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courts. In the meantime, litigants with BANI

existing BANI arbitration clause, and BANI
those who intend to refer their dispute to
BANI arbitration, should act with cautious.
* Due to such uncertainty, we recommend .
parties to consider other alternatives such BANI
as SIAC, KLRCA and ICC to avoid being SIAC KLRCA ICC
entangled in a prolonged dispute in

search for the real BANI.
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